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COMPTROLLER GENERAL OF THE UNITED STATES
- WASHINGTON, D.C. 20548

i 7 1975
" B=17320580 Bio
raie on Feciler, Chatman o A
The Homorable “_3 he-d_:_, uuzfrnan ’//df;=a LM0S8177
Subcommittee on Hnergw Feccarch, d
Develonnent and Denensiraticn Ler g 2
{Fossil Tuzls >0 e
A Commmitiee on EScience and Technolozy
=7 House of Representativea

Dear By, Chairaan:

This is in response to your letter requestiang our opini 1 on several
questions relating to the legality of the raznorted use by th
' Research and Develorzent Adrinistration () xﬁ;) of certain £
~  funde for comtracts by itz 0Ifice of Commorcialization,

(YJ

Your letter states in parts

e B e tsme

"During our Subcommittes's hearings on Pebruary 23,
1072

1876, on the ZRDA avthorization bill (li,2, 12113) for FY
1877, we questioned the use by ERDA of Systems Studies
subprogram funds for various contracts taat were beyond

- the scope of {a) thaot subprogrem as explained by ZRDA in
ifs bulzet presaztation for FY 197v and { } the inteat .
of the Cormittez as expressed in our renorc of Juze 13, !
1975 {ii, Rept., 94-294, p. 71)., Ve thought that as a
result of those hearings this practice would be halted.
However, we now fiad that this is not thg case, Hore-

over, we learn that the fossil enzrgv program at ZRDA is
£

< oampet s

funding contracts ipitiated by Troalg 0ffiza of Soe
me“c«ah cetion and §£hat our Suécazﬂiﬁtee a3 o o inisimoal
of this until we iaguired about it several days ego.
"On tarch 30, 1976, the Director of the Qffice of :

Commercialization provided to cur Subcommitiez the
enclosed table entitled 'Synthetic Fuels Contrac
Assistance’ and summary dascrintions of each study.

prear e

2
I

Fandt

These descriptions clcarly indicote th thz szudies are
for the purpose of ¢ i Lztic Fuzl Core

arring out the Sun nhi
merczal Demeonstration Program which is still umauthorized
by Congress. Indeed, legislation to authorize the program’
was defeated by the House of Representatives last December,
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"On March 30, the Director of the above office expressly
stated:

#It should be clear that these additional st 32
which ETCA i3 ucderiasling ave not aimed alt the gu .zt
of sfhztlhar or not e Tedarol Coverrmeni sihogld 2.iel
a synihsiic Juzls coiinsre

rathar how, in deksil, su

23
H
..

on

e}

1.l deoznciration pregras, but
ch a pregramn should be implemented,
“according to thz enclosed tazble, these stuilies will cost over

~ey
vida

$500,

fn

Fole Bt

. 1878, Zila pro?la:: £o our fube ickga the
Zwing Lhe sane contruct amounts and contracters
but entttled *Contvracts of Mutzal Interost fo the Office of
Cormercialization and Jther EIDA Offlces,®™ This new hoading is
obviously not in accord wwith the ERIA comments of March 30,
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guezr sw*w“i~~ ; : ot Liligatiza, Iu3s5:i1 Doargy
-Regearch, MHD, Do J_su“at&01 Dlaats, and 0iil, Gas and Shale
Tectnology) a;e funding all but §80,000 of these contracts. The
Assistant Administrator for Enviromment and Safety ig providing
the $30,000. Of the total, nearly $2Jh3006 comes from the Systems
Studies subprogram; $175,000 from Coal C Cenversiony and $24,000
from the MHD subpfonram."

You express the view thit the contracis referred to above represent a
“reprogramming” of ERDA funds subject to section 305 of Pub, L, No. 94-187,
infra, and request us to determine why ERDA 4:id not comply with the section
305 reprogramming procedures and the effect of cuch noncompliance. You also
question whether ERDA has authority to establish and fund its Office of
Commercialization,

For the reascns sat ocut below, we cannot azree tha EFDA has viclzted

section 305 of Pub. L. No. 94-187 since it appears that the instant contracts

do not, in fact, represent a reprogramming of funds within the application
of gection 305, With reference to your second question, it is our opinion
that there is legal authority for establiglment of an Dffice of Cormercinl-
ization within ERDA and for the use of appropriated funds for the expenses
of this Giffice,

Pub. L. No. 94-187 {Decenber 31, 1975), 8% Stat. 1063, euthorized ERDA
appropriations for fiscal year 1976, and for the perlod from July 1, 1976,
through September 30, 1976, Regarding reprogramming authority relating to
nonnuclear energy development, section 303 thereof, 89 Stat. 1073, states
as follows:

Oz-
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W ok % Except as provided in part C of this title -~

a L) Lo

¥{1)} no amcunt appropriated pursuant %o this Act

. — - ~— PO H . ~ T p

may be used for any neuntclicar pronTan in ¢ lsg ol tle
aroumi ’ﬂt,nliy euthoavized for that narticuiasr pro -

SR et

(2) no amount appropriated purstant to this Act may
be used for any vomnuclear pronien which hes pot baen

presented to, or rejuested of, the Congress,

unless (A) a period of thirty calendsy days {not inmeluding any
day in which either Mouse of Congress is not in ssssion because
of zdjournment of wora than three calendar days to a day certain}
has passed after ths receipt by the Cemmittee on Szien:e and :
Techrnology of the licuzz of Represantntives and the Comnittee on .
Interior and Insulcr Affairs of the Senace of noiice piven by the :
Administrator corntaining a full and ccoplate statement of the ;
action proposed to be tauen and the fazcts and cizcunstances relied

upon in support of such proposed action, or (B) esch suchwmmittee :
before the expiration of such period has transmitted to the
Administrator writien notice to ths effes:: that such comittee has ;
no cbjection to the proposed action: Provided, That the following ;
categories may nol; 23 a result of ruhﬁuch“uxbb, ba decrzased by

more than 10 per centum of the sums appronriated pursuant to this

Act for such categoriess Coal, petvoleua :..d natural gas, oil

-~ #

shale, solar, gectucnial, aad coascrvatlin.

PR T S SR P RO VR

Part C of the Act deals with the use of operating expenses for fossil :
eneygy purposes for acqulsition, constryction, or work om certainm physical P
facilities. ’

The term "reprogramming’ custemarily refers ts the practice on the part
of many Federal agencies of applying appropriations within a& particular -
account to purposes, or in amounts, other than those justified in the budget
submission or otherwise indicated to the Congresz in connection with the
enactment of appropriatien legislation, The appropriations committees of
the Congress, and in sowe cases authorizing ccusiliiees as well, have, over
the years, imposed requirements for notice and/or approval of reprogrammings.
While these requirements do not gemerally derive from statute, section 305
of Pub. L. Wo. 94-187, suora, specifically provides in relevant part that
no amount appropriated pursuzatl to this Act may be used for any nonnuciear
program which has not been presented to, or requested of the Congress, unless
the specified procedures are followed. Accordingly, these xeprogramming
procedures are legally binding, mad ERDA appropriations are not available
for expenditure in a manner inconsistent with section 305.

.3‘

B

[

T DOCUMENT AVAILABLE



B-178205.80 ‘ ‘

The question to be resolved iz, tharcisra, whethnw the ~pntzitss Y-z
involvo In fact rograzont & faprogTaiooT osusact bu ogsetao . 303, 12 ools
ve~avd, vy oo Tl im0 T r o R 15T laoue :
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which eyr - .3 - o~l.l:- Lo

enersy progrin and f Sds oantl Tio D DL
for the subjcot couzve

does not comstitute a sc
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trazer points cut that tﬁe'wuznercialization of
atlally large impact on the memer in which fossil
~porat is carriced ouc, and thst uliimate comzzreisle-
i1 enerzy develomzami, Ee indicatzs that gizilar
mducted by hig iffice of Fossil Energy for an
t ot/

The Assistant Adninic
synthetic fuels has a pots
energy reszarch and deve
ization is the goal o

studies would have be
assessment of comerc *1iba-~on stratezies in velation Lo focsil ensrgy even
if there ware no CTfice o Towrersinli-etiar, The indormeticn to be dovilegal
under theze contracts is semsidered nccarsary to provide iunsizhts iato the
types of Institutional, ropuliiorr, tenh lesl or eﬁvzvmnqeﬂ cal prokler
wiich vili T2 rosed by oo w2 ozl ool Danias ~ :
fo33l) encyty prosuaas. L ELsl Lo.slo Lo TLLLE .
developed by his Off ce g1d the Offica o7 o rucizl

l_

v |5

Office will benefit . Lhon, this "doss uot oleer ths Lz

these efforts in support of our fossil ciezgy Zevelopment activities,” Tus
Assistant Administrator also indicates tiwai thte programmatic esvirommentel
statement contract is within the scope of the environment and safety pregram,

Section 101 of the Pub., L, No. 94-187 authorizes appropriations for
the operating expenses of various progzams, including fossil energy develop-
ment, which in turn includes subprograms &uch as coal liquefactiom, high
btu gasification {coal), etc. These fossil energy subprograms apparently
have been grouped by ERDA into six functional categories: Ceoal Conversicn
and -Utilization; Fossil Emergy Research; 0il, Gas and 8hale Techmology;
Demonstratfon Plants; Magnetohydrodynamics; and Systems Studies.

The 13 contracts in question apparently relate to variocus aspscts of
synthetic fuels commercialization. The objectives of the contracts include
the preparation of program regulations, criteria for award of financial
incentives, risk and incentive analysis, preparation of a final environ-
mental impact statement, and the internationsal imvolvement and cooperation
potential of a synthetic fuels commercialization program., Also included in
the contracts are studies pertaining to the distribution costs of industrial
fuel, gas, etc. The totel cost of the comtracts is, according to ERDA,
$539,850, This amount includes an $80,000 envirommental impact statement
contract which is attributed to environment and safety funds; the other
contracts are funded from one or more of the six categories of fossil emergy
activities referred to above.

"% BEST SSSJE‘J%EE\Q? AVAILABLE



3

B~178205.80

The use of funds authorized to be appropriated for the fossil emergy
development and e¢nvirommental and safety programs to firance th~ contracts
in question would not congtituta rcﬂvagr*“”51? in the JLQ nss of evidenca

that the studies undertalen arc not withia the seope ¢ the poozriiz to be
charged.

Your latter yefers to than defeat of legiszlation vhich would authorize
a8 synthetic fuels cormevrcial d-muﬂs"”tiog grozran. A fenate anzndrent to
H.R. 3474, the Lill gracoidl as Lo 20q 242357, would bave inclucded an
authorization of lozn punrinteis Zor up ko 7I5 of the cost oo the con=-
struction and Lh e operatizn ¢f cormercialerized denongivatien plank to con-
vert coal and oil shale into ;*w“aea'c fuels ard to gonerate jower and heat

ing as energy sources divect soler, wind,

i sion, or geothemmal resources. It proposed
locan guaranteaes aggra*at:ng illion for t.xs new program. This pro-
vision was not inmcluded in the bill ultineiely enacted., While the studies
undertaken by the instant contracts conceia variocus asnects of -synthetic
fuels commercialization, aud may well form the basis Zovr a4 future program
involving loan guarantess, the Assistant Adaniristrator for Fossil Bnergy
indicates that the studies are related to, znd are of covcern and value to
the currently authorized fossil energy developueat program and the environe
ment and safety progran.

in cowmercial quantities, uti

ocean ther:ial gradient, hicccuy

L

0‘ 0‘ [ N i

As explained in more detail, infra, section 103 of the Energy
Beorganization Act of 1974, 42 U,S.C, § 5813, states thet it is the
responsibility of the Administrater of ERDA to emcourage and conduct
research and develepment, including the devonsvration of commercsial feasi-
bility and practicel ennlicatisns of tha uce o7 zasvyy £rem fossil sources.
We understand that various forms of fossil eunsrgy, particularly coal, are
the main potential scurces of synthetic fueis, Therefore, it would appear
that studies relating to the commercialization of synthetic fuels would be
of substantial interest to the fossil energy developmeni program. While
they would be of benefit to the development of other forms of energy, such
as solar ener~y or geothermal energy (0Office of Commercialization activities,
as we understend then, heing agency-wide in scope), it would appear that
the primary concern would be with fossil sources of synthetic fuels.

in view of the foregoing, it appears that the iustant contracts
represent a use of fossil energy, and enviromment ard safety, program funds
appropriated pursuant to Pub. L. llo. 94-187 in a wanaer conclistent with
the original authorizations fcr these prozrans urfﬁ: Ehat Ao, AnIsutiooTe,
this use of funds does not, in our cpinion, cou a
=

ugolon =3
action subject to the requirements of section 303 of Pulh, L. llo. $4-107.
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EIDA wos
93-433 (Ccichey
IV, 1974‘}n <
part as follovs:

“[he responsibilities of the Aduinistrator shall
include, but not b2 linited to--
& * W & *

¥(2) encour- -~ 7 1l condusting

& i -:n.}_-.,,., —— T a e e d .
menit, Lilliucll . IR &
S e

practical applicacicus ol tie extra

rsion,

storage, trensaission, and utilizat:on phases related to

the developnant and 3¢ of encryy fuoor Toseil, cuclesr,

solar, gecthemal, 21d cther eccrgy souvzes % % #," (Ezphasis added.)

Section 107{2} of the Act, 42 U.S.C. § 5817{s)}, states in pertinent part as
follows:

"The Administrator is authorized to exercise his powers

in such manner as to insure the continued conduct of research

ud development and related activitics in arsas or ficlds

deemed by the Administrator to be pertinint to the acguisition
of an eéxpanded fuud of sclentific, technical, and practical
knowledge in energy matters, To this end, the Administrator is
suthorized to make arrangements {including contracts, agresments,
and loansg) for the conduct of research and development activities
with private or public institutions or persons, including
participation in joint or cooperative projects ¢of a research,
developmental, or experimental nature; to make payments % % %
and genorally to take such steps as he may decn necessary or
approprizte to perfom functions now or hereafter vested in
hime® % *"

Section 105(d) of the Act, 42 U.S.C. § 5815(d), erpowers the Administrator
to organize ERDA as he may deem necessary or appropriste, except im certain
circumstances not here relevant. Also, section 1356{a} of the Act, 42 U.S.C.
§ 5816(a}, authorizes the Administrator to select, appoint, and prescribe
the functioms of such officers and employees as ave necessary to perfomm
the functions vested in him, :

SEST DOCUMENT AVAILABLE
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The Federal llsnmuclear Enarzy Fesearch and Develoms t Act of 1974,
Pub. L. Ho, 93«37 {Tucaiber 31, 1574}, 68 Stat. 18/03 42 Uatelo §§ 53GL
et se ._ﬂ {Supp, 1V, L}fw;, provides in section 4, 42 U,&.C. O 35303, that
the Adrinistrator of I7TA ghall, iutow c‘i(z

)
1107 o A
progra’
feling

adiafl

ﬁ{c} T,
£t to ol wtusiy wad oestler smo ty inde
fiating e throvzh furd transioers, promtsa,
oY contra szrch, dovelopmea: and dawmnstrae
tion avor £s uziiizin; tha faciliniag,
capatilit and experie s of Pfederal agencies,
national iversities, nonproiit orpanizations,
indusiria cthey non-~lodamnl enticliaos which are
appronyia of resecarch, Jdcrelopment, and
demongire

* 3 & * &

“{e} initiate programs te design, construct, and
eperate energy facilities of sufficient size to demonw
strate the technical and ecomomie feazibility of
utilizing various forms of nonnuclear encrgy,”

In section 3{b){1} of the Ackt, 42 U.S5.C. § 5904(5){1), the Congress divects

that research and development of monnuclear ensrgy sources shall be
pursued so &5 to facilitete the commercial availability of adequate
supplies ¢f enmergy to all regions of the United Statesz. The Adninlise-
trator is required in section 6, 42 U.S5.C. § 3905, to prepare & com

prehensive plan, vevised amually, to include, inter zlia, programs designed
to accelerate the commercial demonstration of various technologies such as

producing substitutes for natural gas, petroleun products from coal, and

geothermal energy. Sectiom 7{a) of the Act, 42 U,5.0, § 3906{2), provides
that in carrying out cbjectives of this Act, the Aginistratoy may utiliz
verious forms of Federal assistance and participation vhich pay include but

are pot limited to the following:
{1} joint Federal~-industry experimental, demonstration,

or commercial corporations consistent with the provisiens af
subsection (b) of this sectiong

{
i
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w{2) eontractual arrangements with non-Fedszal
participants iancluding corporatlions, counsortia,
universities, governmental entities and nonprefit
institutions;

the consiructisn and opevntion

{4} TFederal purchasas or guarentecd price of ths
products of demenshratics plonis ey conivities covslstat
with the provisicns of subiection (¢} of the sectiong

{5} Felor:

3
deconstrations of

4 P e Yo [N 4 . P
1 foxns to nen-Fadzzal emtitles conduciing

new tecmwologiess and

"{6)} incentives, iancluding finmolal awards, to
individual inventors, such incentive: %o be degigred to
encourage the participation of a lar e number of such
inventors,"

Also, section 8{a){l), 4Z U.3.C. § 3907(a}{1}, authorizes the Administrator
to identify opportunities to zccelerate the cermevcial applications of zaow
energy technologies and to provide Federal aszistance far or participation
in demonstrations of prototype commercial appiications relating to energy
TesouIces,

The letter of January 28, 1976, addressed to you from the Administrator
of ERDA. (& copy of which was furnished to us) indlcates that a stalf was
established by the Administrator to plan for end implemen® a loan guaranty
program for commercial demonstration facilities to be authorized by seciion
103 of the ERDA authorizationm bill for fiscal yesr 1376, DBy, William T.
¥MeComick, Jr., was designated Deputy Assistant Administrator for Synthetic
Fuels Commercialization. On January 21, 1%76, subsequent to the #xclusion
of the loan guaranty provision from the Act (Pub, L. Mo. 94-187, December 31,
1975), the Administrator established the new Staff 0ifice of Commercialization,
with Dr. McCormick, as its Director, responsible to the Administrator and the
Deputy Administrater,

In establishing the gffice, it was stated that a primary goal of ERDA
is to move its energy research and development programsinto the commercisal
demonstration phase, where the potential for contribution to the nation's
energy system could be proven. The new office would sexve to focus ERDA's
efforts toward this goal by examining the constraiats to cormercialization
of selected energy technolozles and analyzing the effsctivencss of verisus
incentives to overcome these constraints., Specifically, the primary fuanctions
of the office were to be as follows:

-8 =
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Act of 197
Act of 137 a
periorued Ly tue Ui

¥

provided in the & :
Office of Commcrcializotis
do not appear to be lggal

Commercialization and exnensges incident to the
Office are paid as a portion of the ERDA program support activity for C
fiscal years 1976 and 1977, ‘

A

‘80 L]
B~-178203

e iR T el wan S amam man @i S A e pegs ot g% e
LGITULILFINS D30T COTMELTCLTES Lo QLimETCiAds Lkl
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tion of ctilier sclcoizd crerny btooinslopians adc snalyaing
the eflgztlvancss of 3 .
- .
Nomnuclear Act) i .

Mr-;.;.,v«-;.—:: :f.. e i.‘{- - .“1 ’Q&'C”,
in the near-tora, ol £-28 into
¥

the naruetplace

Inv
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a5 ceuthorities provided both in the Inergy Tecorgenization
4, and in the Faleornl wcleer Sacrgy Bescaveh and Development
4y supra, we cro of the o.indlon Linai the activitios fo be
L. :. (i &8 cublirzd slove are withln

the scope of a“BA . cnt with the Administrater's authority
regarding the organizatica and determinatzan oL duties »f TEDA personpel ?

aergy Reorpanization Act of 1974, the establishmont of the )
slgament of perx sonuel to that stoff office

We are informed that the salaries of emplovess of the Qffice of i
functioning of this

~

Sincerely yours,

ReF . RTI™R

’ Kciny Comptroller Gengral
of the United States
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